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1. This a civil administrative action instituted under Section 3008(a) of the Solid Waste

Disposal Act, as amended, also known as the Resource Conservation and Recovery Act
of 1976, as amended (RCRA), 42UsC, §6928(a). RCRA wag amended in 1984 by the

Hazardous and Solid Waste Amendments of 1984 (HSWA), 42 US.C. §§ 6921-6939,
This action is alsg instituted under Sections 22.1(a)(4), 22.13 and 22.37 of the
“Consolidated Rules of Practice Goveming the Administrative Assessment of Civil

Penalties and the Revocation/’l‘ennination or Suspension of Permits” ( Consolidated
Rules), codified at 40 C.F.R. Part 22.

2. Jurisdiction for this action is conferred upon the United Stateg Environmenta} Protection

Agency (EPA) by Sections 2002(a)(1), 3006(b), and 3008 of RCRA; 2UsC. §§
6912(a)(1), 6926(b), and 6928,

3. The Complainant is, by lawful delegation, the Director, Land and Chemicalsg Division,
Region 5, EPA.
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1.

EPA provided notice of commencemeny of this action to the State of Indiana pursyant to
Section 3008(a)(2) of RCRA, 22U s C. § 6928(a)(2).

July 1, 2002, 67 Fed., Reg. 44069 (July 1, 2002). The Indiana re'gulations, authori:‘!ed by
EPA, and incorporated by reference, are codified at 329 Ingjana Administrative Code
(IAC) Article 3.1 ¢r seq. See also, 4( CFR. §272.75 1.

Section 3008(a) of RCRA, 42 Us.c. § 6928(a), provides EpA with the authority 1o
enforce State regulations in thoge States authorized to administer 5 hazardoyg waste
program.

Any violation of regulationg promulgated pursuant to Subtit]e C, Sections 3001-3023 of
RCRA, 2Us.C. §§ 6921-6039, or any State program approved by EPA pursuant o
Section 3006 of RCRA, $2UsC. § 6926, constitutes a violatjon of RCRA,
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-+ of civil or crimina: :nalties and compliance orders as provided in § 3008 of
.2 U.S.C. § 6928.

9 1AC §§ 3.1-1-7,4-: nd6-1,a solid waste is defined as any discarded material
st 2xcluded by 40 C.F. . § 261.4(a) or that is not excluded pursuant to
2. 3§ 260.30 and 260.3 . See also, 40 CF.R. § 261.2.

191AC §§ 3.1-1-7,4-i nd6-1,2 hazardous waste is defined as a solid waste, as
140 C.F.R. § 2613, ¢t i is not excluded from regulation as a hazardous waste
.C.F.R. §261.4; and rr ets any of the criteria in 40 C.F.R. § 261.21,

.§261.22,40CF.R. 261.23, 40 C.FR. § 261.24, 40 CF.R. § 261.31, and 40
361.32. See also 40 C 7.R. §261.3.

29 IAC §§ 3.1-1-7and 1,2 facility includes all contiguous land and structures,
surtenances, and imprcements on the land used for treating, storing, or

: of hazardous waste. .". facility may consist of several treatment, storage, or
»perational units. See :Iso, 40 CF.R. § 260.10.

‘9 IAC §§ 3.1-1-7and 4-1,2 hazardous waste management unit is a contiguous

nd on or in which hazardous waste is placed. Itincludesa container storage
; also, 40 C.F.R. § 260.10.

19 IAC § 3.1-4-20, a person is defined to include an individual, partnership,
ion, association and other entities. See also, 40 C.F.R. § 260.10.

39 IAC §§ 3.1-1-7 and 4-1, an operator is defined as the person responsible for
1l operation of a facilitv. See also, 40 C.F.R. § 260.10.

29 IAC §§ 3.1-1-7 and -1 an owner is defined as the person who owns a facility
fa facility. See also, 40 CF.R. § 260.10.

19 IAC §§ 3.1-1-7 and :-1, storage is defined as the holding of hazardous waste
1porary period at the en-! of which the hazardous waste is treated, disposed of, or
sewhere. See aiso, 40 C F.R. § 260.10.

29 IAC §§ 3.1-1-7and 3-1, the treatment, storage, or disposal of hazardous
y any person who has nct applied for or received a permit for the hazardous waste

.ment activity is prohibited. See also, 40 C.F.R. § 270.1(c).

Under 329 AC 3.1-1-7 and 4-1 1 generator is defined as any person, by site, whose act or
process produces hazardous waste identified or listed in part 261 or whose act first causes
a hazar Jous waste to become subject t0 regulation. See also, 40 C.F.R. §260.10.

Under 329 1AC §§ 3.1-1-7and 7-1,2 generator of hazardous waste may accumulate or

3
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Under 329 IAC §§ 3.1-1-7 and 7-1, a generator May accumulate hazardoys waste.on-site
for less than 90-days without a permit or without having interim stayg provided it
satisties certain requirements. See also, 40 C.FR. § 262.34(a) and (b).

Under 329 IAC §§ 3.1-1-7 and 7-1, the generator must have a contingency plan that lists
names, addresses, and phone numbers (office and home) of all persons qualified to act a5
cmergency coordinator, and this Jist must be kept up to date, See also, 40 C.F.R. §§ -
262.34(a)(4) and 265.52(d).

and 265.52(e).

Under 329 IAC §§ 3. 1-1-7, 7-1 and 10-1 5 generator must have 3 contingency plan that

includes an evacuation plan for the facility personnel, See also, 40 C.F.R. §§
262.34(a)(4) and 265.52(f).

Under 329 [IAC §§ 3.1-1-7, 7-1 and 10-1, a generator must have personne} training that is
designed to ensure the employees’ ability to respond effectively to emergencies. See also,
{0 CF.R §§ 262.34(a)(4) and 265.16(a).

Under 329 IAC §§ 3.1-1-7, 7-1 and 10-1, a generator Mmust require facility personnel to
take part in an annual review of the initial training required in 40 CFR.§ 265.16(a). See
dlso, 40 C.F.R. §§ 262.34(a)(4) and 265, 16(c)

Under 329 IAC §§ 3. 1-1-7, 7-1 and 10-1, a generator must retain at the facility specific

4
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41.

Jocuments and records. Further, it requires that training records be kept for existing
employees until the closure. See also, 40 C.F.R. §§ 262.34(a)(4) and 265.16(d) and (e).

Information about Respondents

Elite Enterprises, Inc. is a corporation organized under the laws of the state of
Indiana.

Randall Geist has a home located at 2715 Clifford Lane, Fort Wayne, Indiana, 46825-

7133. He has owned 80% of the stock of Elite Enterprises, Inc. since approximately
1994.

Creative Liquid Coatings, Inc. and Creative Coatings, Inc. are corporations organized
under the laws of the state of Indiana.

Creative Coatings, Inc. was founded in 1995.

Creative Coatings, Inc. changed its name to Creative Liquid Coatings, Inc. in 2005.

References to Creative Liquid Coatings, Inc. shall include Creative Coatings, Inc. unless
indicated otherwise.

Randall Geist owns more than 50% of the stock of Creative Liquid Coatings, Inc. He is
the President of Creative Liquid Coatings, Inc.

Richard Lain was the Vice-President of Finance and Chief Financial Officer (CFO) of
Creative Coatings, Inc., Creative Liquid Coatings, Inc. and Elite Enterprises, Inc.

Operationg

Elite Enterprises, Inc. and Creative Liquid Coatings, Inc. provided custom painting of
plastic and metal parts and components.

Elite Enterprises, Inc. and Creative Liquid Coatings, Inc. conducted painting operations at
2701 South Coliseum Boulevard, Fort Wayne, Indiana. This is the site of the former
International Harvester truck manufacturing complex in Fort Wayne, Indiana (complex).

The complex is presently known as the International Park Commerce and Industrial
Business Center (Intemational Park). It is owned by Wayne Coliseum Limited
Partnership (Wayne Coliseum).

The complex consists of approximately 103 acres. It includes approximately 3 million
square feet of various buildings and structures. There are no street names or numbers
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within the complex. There are suite numbers associated with varioug locations within
International Park. Tennants retain the original suite number regardless of where they
relocate within International Pari.

Elite Enterprizes, Inc. Operated in Building 5 within Internationaj Park from
approximately 1992-1993. | used suite number 158 at that time. Elite Enterprizes, Inc.

Building 13 within International Park contained operations that were identified as Sujte
1158 (1993-2002) and Suite 1284 (after 2003)

Respondents have referred to Suite 1158 as Building or Plant §. There were four paint
booths (PBI1- 4) at Suite 1158 by April of 2003,
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Tlite Enterprises, Inc. conducted painting operations at Suite 1158 from approximately
April 2003 to February 2006.

Hazardous Waste Notifications and Ann ual Reports

On May 25, 1993, Elite Enterprises, Inc. signed a First Notification of Hazardous Waste
Activity form (EPA Form 8700-22 - Notification form) showing that Elite

Enterprises, Inc. was doing business at Suite 1158. It was assigned identification number
IND 985 102 607. It identified itself as a small quantity generator of hazardous waste
with hazardous waste codes D001 and F005. It revised its generator status to a large
quantity generator on June 18, 1998.

On February 14, 2006, Richard Lain, as CFO submitted an amended Notification as part
of Elite Enterprises, Inc.’s Annual Report. The amended Notification showed Elite
Enterprises, Inc. doing business at Suite 1158. It identified Elite Enterprises, Inc. as the

owner of the operations and as a large quantity generator of hazardous waste in 2005 and
2006 with hazardous waste codes D001, D007, D008, D0035, F003 and F00S.

On April 5, 2006, Richard Lain as CFO on Creative Coatings stationary informed the
Indiana Department of Environmental Management (IDEM) that Elite Enterprise, Inc.’s
operations at Suite 1158 were discontinued and the identification number should be
deactivated.

Info est Respo

On October 5, 2005, EPA sent separate requests for information to Elite Enterprises, Inc.
and Creative Coatings, Inc. for operations at Suites 1158 (Elite Enterprises, Inc.) and
1284 (Creative Coatings, Inc.), respectively. These requests were pursuant to Section
3007 of the Resource Conservation and Recovery Act (“RCRA”).

On October 25, 2005, Richard Lain, as CFO of Elite Enterprises, Inc. and on letterhead

with the Elite Enterprises, Inc.’s name on it submitted a response for both Elite
Enterprises, Inc. and Creative Coatings, Inc.

Hazardous Waste Inspection

On June 22, 2005, EPA inspected Elite Enterprises Inc. and Creative Liquid Coatings,
Inc. At that time the EPA inspector viewed the hazardous waste storage areas located at
both locations.
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On June 22, 2005, there were sixteen 55-gallon drumns located in the hazardous waste

storage area at Eljte Enterprise, [nc. (Suite 1 158). All but one of the drums wag labeled
hazardous waste. The contents of the drumg were further described ag “Paint Solver:” or
“Catalyzed Paint.»

On June 22, 2005, one drum in the storage areq incorrectly identified the

accumulation start date as two years after the inspection - July 14, 2007. It was Jabeled a5
containing “catalyzed paint.”



70.  Inspection logs for Suite 1158 were available for the period December 27, 2004 - March
1, 2005.

71.  1he EPA inspector reviewed the empioyee training records. The same form was used for
both Elite Enterprises, Inc. and Creative Coatings, Inc. to document employee training
and the job description of the hazardous waste positions.

72.  The EPA inspector reviewed the contingency plan. The same plan was used for both
Elite Enterprises, Inc. and Creative Coatings, Inc.

73.  The EPA inspector reviewed the 2004 Annual Manifest Summary Report. It listed both
Elite Enterprises, Inc. and Creative Coatings, Inc. as the generator of hazardous waste. It
identified a single waste stream — paint process residues, solids, spent solvents and
thinners with the hazardous waste codes D001, D007, D008, D035, F003 and FO05.

74.  Operations at Elite Enterprises, Inc. were not in existence in 1980 and therefore do not
qualify for interim status.

75.  Respondents do not have a permit with EPA or [DEM for the storage of hazardous waste
at Elite Enterprise, Inc.

Applications and Documents showing single identity of Elite Enterprises and Creative
Liquid Coatings

76.  Elite Enterbrisa, Inc., Creative Coatings, Inc. and Creative Liquid Coatings, Inc. were the

same company operating under the name Elite Enterprises, Inc. from 1994 to 2005 and
the name Creative Liquid Coatings, Inc. since 2005.

77.  On September 3, 1999, IDEM’s, Office of Air Management (OAM) issued to Elite
Enterprises, Inc. a Part 70 Operating Permit. The permit included air emission limitations
from painting operations located at Suite 1284.

78.  On January 23, 2004, IDEM, Office of Air Quality (OAQ) issued a Part 70 Operating
Permit which included air emission limitations for painting operations.

79.  On January 27, 2004, Richard Lain, as Chief Financial Officer (CFO) for Elite
Enterprises, Inc. and Creative Coatings, Inc., requested a modification to the Part 70

Operating Permit. The request was on stationary with the names Elite Enterprises, Inc
and Creative Coatings, Inc. and the address Suite 1158.

30. On March 31, 2004, Creative Coatings, Inc. notified IDEM that Creative Coatings, Inc.
took over portions of the paint operations formerly used and permitted to Elite
Enterprises, Inc. and the Creative Coatings, Inc. was operating at Suite 1284 and Elite
Enterprise, Inc. was operating at Suite 1158.

9
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Prior to April 2005, Elite Enterprises, Inc. submitted to IDEM, 0AQa request to modify
its Part 70 Operating Permit seeking a consolidated plant-wide annual VOC limit for
operations at Suites 1158 and 1284,

On January 13, July 12 and October 14, 2005, Richard Lain, as CFO of Eljte Enterprises,
Inc. submitted to IDEM, OAQ the “Quarterly Compliance Monitoring Reports” for the
source it identified as Eljte Enterprises, Inc. The Quarterly Compliance Monitoring
Reports included emissjons from Suite 1158 and the overhead and floor lines at Suite

Elite Enterprises, Inc. reported “VOC usage” from October-December 2004 and July-
September 2005 at Suite 115 8

Elite Enterprises, Inc. reported “VOC usage” a¢ Suite 1284 from November-December
2004 and July—September 2005.

The Notice of Excess Air Emissions identified the plant as consisting of operations at
Suites 1158 and Suite 1284,

The Notice of Excess Air Emissions reporteq “VOC usage” from Suite 1158 from
January of 2003 and from Suite 1284 from November 2004.

On April 11, 2006, Richard Lain, as CFO of Creative Liquid Coatings, Inc, submitted an
“application for an air permit Tevision requesting simplification of the Building
1/Building 2 existing air permit Structure...” In the application he reported that Creatjve
Liquid Coatings, Inc. had recently operated under the name Elite Enterprises, Inc,

10
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On April 19, 2006, Creative Liquid Coatings, Inc. submitted to IDEM, OAQ a Notice of
Excess Air Emissions stating “Creative Liquid Coatings (formerly Elite Enterprises)
provides custom painting services...” The cover letter was on stationary identifying
Creative Liquid Coatings at Suite 1234.

On June 6, 2006, Randall Geist as President of Elite Enterprises, Inc. submitted to IDEM,
OAQ an “Annual Compliance Certification Letter January 1, 2005 through October 13,
2005.” The Certification covered operations at Suite 1158 and 1284 and was on
letterhead with the names Elite Enterprises/Creative Liquid Coatings, Inc.

On September 28, 2006, Creative Liquid Coatings submitted to IDEM, OAQ a letter
indicating possible reactivation of operations at Suite 1158 and requesting deletion of
individual source VOC emission limitations for Suite 1284 with consolidation of those
emissions under the VOC emission limitations for Suite 1158.

On September 28, 2007, Randall Geist, as President of Creative Liquid Coatings
submitted to IDEM, OAQ an “Air Permit Application to Restore Prior Terms and
Conditions” for VOC emissions at Suite 1158. In this permit application Creative Liquid
Coatings reported that the legal name of the company was Elite Enterprises from 1994 to
2005 and Creative Liquid Coatings, Inc. since 2005.

Randall Geist’s involvement with property and business

Randall Geist was Guarantor on a lease dated June 16, 2003, between Elite Enterprises,
Inc. and Wayne Coliseum for Suite 1284.

Randall Geist, as the authorized representative of Creative Coatings, Inc. on January 3,
2004, entered into an equipment sales and property lease agreement (“Sales Agreement”)
with Elite Enterprises, Inc. for Suite 1284. Creative Coatings, Inc. subleased Suite 1284
to Elite Enterprises, Inc. from January 3, 2003 to December 31, 2004. Creative Coatings,
Inc. purchased Elite Enterprises, Inc.’s paint and related equipment located at Suite 1284.

Randall Geist, as Chairman of Creative Coatings, Inc., on August 1, 2004, signed a lease
agreement with Wayne Coliseum for Suite 1234.

Randall Geist as Chairman of Creative Coatings, Inc. on December 1, 2004, signed a
lease agreement as Guarantor for Suite 1284. He also signed the lease agreement as
Chairman of Elite Enterprises as the Lessee. He signed subsequent amendments as
President of Elite Enterprises, Inc. on August 10, 2005 and August 1, 2006.

Representatives of Wayne Coliseum notified Randall Geist on or about September 12,

2005, of the fourth complaint it received regarding hydraulic fluid found on the ground
and around storm drains at property located at Suite 1158.

11
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Since approximately 2002, representatives of Wayne Coliseum have routinely dealt with

Randall Geist to correct problems that occurred at either Elite Enterprises, Inc. or
Creative Liquid Coatings, Inc.

Count |

Storage of Hazardous Waste without a Permit or Interim Status

Paragraphs 1-104 are incorporated by reference as if fully presented in this Count [.
Respondents are persons as defined by 329 [AC §3.14-20,40 CFR § 260.10.

Under 329 IAC §§ 3.1-1-7 and 13-1, 40C.FR § 270.1(c), owners and operators of
hazardous waste management units are required to have 3 permit for the storage of

Under 329 IAC § 3.1-1-7, 4-1 and 6-1, a solid waste is defined as any discarded materia]
that is not excluded by 40 C.F.R. § 261.4(a) or that is not excluded pursuant to
40 C.F.R. §§ 260.30 and 260.31. See also, 40 C.F.R. §261.2.
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paint solvent and catalyzed paint. The contents of the drums were solid wastes as
defined by 329 IAC §§ 3.1-1-7, 4-1 and 6-1, 40 C.F.R. § 261.2.

On June 22, 2005, the drums were labeled with the hazardous waste codes F003, F005,
D001, D007, D008, and D035. The contents of the drums were hazardous wastes as

defined by 329 IAC §§ 3.1-1-7, 4-1 and 6-1, 40 C.F.R. § 261.3, and meeting the criteria
in 40 C.F.R. §§ 261.21, 24 and 30.

On June 22, 2005, some of the drums in the hazardous waste storage area at Suite 1158
were labeled as having an accumulation start date in excess of 90-days. All drums were
shipped off-site for subsequent disposal or treatment. The drums in the hazardous waste

storage area were in storage as that term is defined in 329 IAC §§ 3.1-1-7 and 4-1, 40
C.F.R. § 260.10.

The hazardous waste storage area at Suite 1158 was a hazardous waste management unit
as defined by 329 IAC §§ 3.1-1-7 and 4-1, 42 C.F.R. § 260.10, and a hazardous waste
storage facility as defined by 329 IAC §§ 3.1-1-7 and 4-1, 40 C.F.R. § 260.10.

On June 22, 2005, Respondents owned or operated the equipment and hazardous wastes
in the hazardous waste storage area at Suite 1158. Respondents were responsible for the
overall operation of Suite 1158 and owned the equipment located therein. Respondents

were owners or operators as those terms are defined in 329 IAC §§ 3.1-1-7 and 4-1, 40
C.F.R. § 260.10.

Respondents did not have a permit or interim status to operate the hazardous waste
storage area at Suite1158 as a hazardous waste management unit. Consequently,
Respondents were in violation of 329 IAC §§ 3.1-1-7 and 13-1, 40 C.F.R. § 270.1(c).

329 IAC §§ 3.1-7 and 13-1, 40 C.F.R. § 262.34, exempts generators of hazardous waste
from the permit requiremnents if certain conditions are met.

Respondents were generators of hazardous waste at Suite 1158 as that term is defined in
329 TAC §§ 3.1-1-7 and 4-1, 40 C.F.R. § 260.10.

329 IAC §§ 3.1-1-7 and 7-1; 40 C.F.R. § 262.34(a) and (b) limit the on-site storage of
hazardous waste to 90 days. During the June 22, 2005, there were at least seven 55-
gallon drums of hazardous waste that were stored on-site for greater than 90 days at Suite
1158. Consequently, the Respondents failed to meet the conditions of 329 IAC §§ 3.1-1-7

and 7-1, 40 C.F.R. § 262.34(a) and (b), and therefore did not qualify for a permit
exemption.

13
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3291AC §§ 3.1-1-7 and 7-1,40 CFR. § 262.34(a)(2), require a generator to label
containers with the accumulation start date. On June 22, 2005, the Respondents’
container storage area at Suite 1158 had a drum which was mislabeleg July 14, 2007.
Consequently, Respondents failed to meet the conditiong of 329 JAC §§3.1-1-7 and 7-1;
40C.FR. § 262.34(a)(2) and therefore did not qualify for a permit exemption.

329 IAC §§ 3.1-1-7,7-1, 9-1 and 10-1, 40 CFR. §§ 262.34(ax(4) and 265.51 requires a
generator that stores hazardoys waste on-site to have a contingency plan asg 3 condition for
qualifying for an eéxemption from the permit requirements,

The contingency plan must include the following items: 1) the address of the emergency
coordinator(s); 2) a list of al] emergency equipment at the facility including its location
and a physical description and brief outline of each item on the list; and 3) ap €vacuation

plan describing signals that are to be used to begin €vacuation and primary and secon

evacuation routes. See alsp, 329 IAC §§3.1-1-7, 7-1,9-1 and 10-1; 40 CF.R. §$
262.34(a)(4) and 265.52(d), (e) and ®; 264.52(d) and () and (f). Consequently,

Respondents failed to meet the conditions of 329 [AC §§3.1-1-7, 7-1 and 10-1, 40 C.FR.

§8 262.34(a)(4) and 265.52(d), () and (f), and therefore did not qualify for a permit
exemption.

329 1AC §§3.1-1-7, 7-1 and 10-1, 40 CFR §§ 262.34(a)(1)(i) and 265.174, require a
denerator using containers to store hazardous waste to inspect those areag where the

containers are stored at least weekly, looking for leaks and deterioration caused by
corrosion or other factors,

October 3, 2005. Respondents have not demonstrated thag they inspected the hazardous
vaste storage area at Suite ] 158 during these time periods. Respondents therefore failed
to meet the conditions of 329 §§ IAC 3.1-1-7, 7-1 and 10-1; 40 C.F.R. §$ 262.34(a)(l)(i)

14



124.

125.

126.

127.

128.

129.

waste management that teaches them to perform their duties in a way that ensures

‘compliance with 40 C.F.R. Part 265.

329 IAC §§ 3.1-1-7, 7-1 and 10-1, 40 C.F.R §§ 262.34(a)(4) and 265.16(d)(4) and (¢),
requires a generator, as a condition for an exemption from the permit requirements, to
document that the training required by the previous paragraph has been given to, and
completed by, company personnel, and to maintain those documents for at least three
years from the date that the employee last worked at the location.

329 IAC §§ 3.1-7-1, 40 C.F.R.§§ 265.16(d)(1), requires a generator, as a condition for an
exemption from the permit requirements, to maintain a document that lists the job title for

cach position related to hazardous waste management and the name of the person filling
that position

At the time of the inspection, Respondents were unable to provide the required training
documentation upon the request of the EPA inspector. Therefore, Respondents failed to
meet the conditions of 329 IAC 3.1-1-7, 7-1 and 10-1, 40 C.F.R. §§ 262.34(a)(4), 265.16
(a), (b) and (c); (d)X(1), (4) and (e), and therefore did not quality for a permit exemption.

As alleged in paragraphs 105-126 above Respondents failed to comply with the
conditions necessary for an on-site generator to qualify for an exemption from a
hazardous waste storage permit under 35 IAC §§ 3.1-1-7, 7-1 and 10-1, 40 CF.R..§
262.34. Respondents did not and do not have a permit for the storage of hazardous waste.
Consequently, Respondents stored hazardous waste without a permit or interim status in
violation of Section 3005 of RCRA, 42 U.S.C. § 6925(a) and the regulations found at 329
IAC §§ 3.1-13-1, 40 CFR Part 264, §§ 270.1(c).

Count 11
Failure to comply with manifest requirements

Paragraphs 1-104 are incorporated by reference as if fully presented in this Count II.
Respondents are persons as defined by 329 IAC § 3.1-4-20, 40 C.F.R § 260.10.

329 IAC §§ 3.1-1-7 and 7-1, 40 C.F.R. §§ 262.40(a), 262.42(a)(1) and (2), require a
generator of hazardous waste to obtain and maintain a copy of the manifest signed by the
facility designated to receive the hazardous waste. If the generator does not receive a
signed manifest within 35 days it is to make inquiries related to the shipment. Ifitdoes
not receive a signed manifest within 45 days it is to submit a Manifest Exception Report
to IDEM.

15



130. Respondents shipped hazardous waste on May 13, 2003 to November 11, 2003. At the

shipments nor provided IDEM with a Manifest Exception Report. Consequen

tly,
Respondents violated 329 IAC §§ 3.1-1-7 and 7-1,40 CFR. §§ 262.40(a), 262.42(ax(1)
and (2).

40 C.FR. §22.14(a)(4)(ii) provides that Complainant may demand a non-specific penalty
amount, so long as the Complaint states “the number of violations (where applicable, days of
violation) for which a Penalty is sought, a brief explanation of the severity of each violation

alleged and a recitation of the statutory penaity authority applicable for each violation alleged in
the complaint.”

16



contained lead (D008), and spent solvents such as toluene (F005) and methyl ethy! ketone (D035,
F003). Some of these wastes were ignitable and posed a potential fire hazard. Respondents
stored seven drums of these hazardous wastes on-site without a permit or complying with the.
contingency plan, inspection and training requirements. Respondents stored five of the drums
for over 180 days with some drums stored even longer. Respondents’ failure to have an adequate
contingency plan, training records and conduct the required weekly inspections made the
potential for mismanagement or a release greater in the case of an emergency. Respondents
failed to identify the name of the emergency coordinator, list the emergency equipment and its
location and have an evacuation plan in its contingency plan. It failed to have inspection logs for
significant periods of time - prior to December 2004 and after March 2005. Respondents’
actions resulted in a significant deviation from the regulations in that Respondents stored
hazardous wastes in excess of 90 days, did not have a permit, and violated numerous provisions
of the contingency plan, training and emergency preparedness requirements imposed on
generators and storage facilities.

b. Count II - Failure to comply with manifest requirements. The Complainant will
propose a penalty for no more than 180 days of violation. The manifest is the central element of
the cradle-to-grave management of hazardous wastes. The manifest is the mechanism that is
used to track off-site shipments of hazardous waste. Receipt of a signed manifest by the
designated facility is the method that is used to ensure the waste arrives at a facility which is able
to treat, store or dispose of hazardous waste. Respondents’ failure to obtain a signed copy of the
manifest until after the inspection was a significant deviation from the regulations. Respondents’
inaction prevented EPA or IDEM from determining if these shipments were properly disposed.
Respondents’ violations are particularly egregious in that they were not detected until EPA

conducted the inspection on June 22, 2005 - approximately two years after the initial date of each
shipment.

Pursuant to 40 C.F.R. § 22.19(a)(4), U.S. EPA will propose a specific civil penalty, which
shall include any economic benefit realized by the Respondents as a result of Respondents’ non-
compliance with the applicable requirements of RCRA, after any pre-hearing information
exchange. Once a civil penalty has been proposed and accepted or ordered, the Respondents
shall make payment by certified or cashier's check payable to the

"Treasurer, the United States of America,” and remit to:
U.S. Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
P.O. Box 979077
St. Louis, MO 631197-5000

A copy of the check shall be sent to each person as follows:
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Richard Clarizio

Office of Regjonal Counsel (C-14))
U.S. Environmental Pratection Agency
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Derrick Samaranski

Land and Chemicalg Division ( LR-8))
U.S. Environmentaj Protection Agency
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

I\A OPPORTUNITY IO REQUES L A HEARING

You have the right to request a hearing to contest any material fact in thig Complaint, or
to contest the amount of the proposed penaity, or both, as provided jn Section 3008(b) of RCRA,
42 US.C. § 6928(b), and in accordance with Consolidated Rules. A copy of these ruleg
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the time period is extended to include the next day which is not a Saturday, Sunday or federal
legal holiday. See also, 40 C.F.R. § 22.7(a).

The Answer must clearly and directly admi,, deny or explain each of the factual
allegations contained in the Complaint with respect to which Respondents have any knowledge,

or clearly state that the Respondents have no knowledge as to particular factual allegations in the
Complaint. The Answer shall also state the following:

1. The circumstances or arguments alleged to constitute the grounds of defense;
2. the facts Respondents intend to place at issue; and

3. whether Respondents request a hearing.

Where a Respondent states that it has no knowledge of a particular factual allegation, the
allegation is deemed denied. Respondents’ failure to admit, deny, or explain any material fact in
the Complaint constitutes an admission of that allegation. See also, 40 C.F.R. § 22.15.

Each Respondent must file its Answer with the Regional Hearing Clerk (R-19J), U.S.
Environmental Protection Agency, Region 5, 77 West Jackson Boulevard, Chicago, Illinois

60604. A copy of the Answer and any subsequent documents filed in this action should be sent
as follows:

Richard J. Clarizio

Associate Regional Counsel

Office of the Regional Counsel

U.S. Environmental Protection Agency, Region 5,
77 West Jackson Boulevard (C-14J)

Chicago, Illinois 60604-3590

Mr. Clarizio may be contacted at (312) 886-0559.

If a Respondent fails to file a timely written Answer to the Complaint, with or without a
request for a hearing, the Regional Administrator or Presiding Officer may issue a Default Order
under 40 C.F.R. § 22.17. For purposes of this action only, default by a Respondent constitutes an
admission of all facts alleged in the Complaint and a waiver of that Respondent’s right to a
hearing on the factual allegations under Section 3008 of RCRA, 42 U.S.C. § 6928.

Default may result in a penalty and compliance order consistent with § 22.17(b) and (c)
becoming due and payable by Respondents without further proceedings thirty (30) calendar days
after issuance of a final order upon default under § 22.27 of the Consolidated Rules. In addition,
the default penalty is subject to the provisions relating to imposition of interest, penalty and
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handling charges set forth in the Federa] Claims Collection Actof 1966, 31 US.C.§3717.
[nterest will accrue on the default penalty at the rate established by the Secretary of the Tre
pursuant to 31 U.S.C. § 3717. EPA wil impose a Jate payment handling charge of $15.00 for



The issuance of a CAFO shall constitute a waiver of that Respondent’s right to request a
hearing on any stipulated matter in the CAFO.

Q'
Dated this & day ofd"J’"{ - 2009.

NI ReEcEiep

MargdretM. Guerriero AUG 0 4 2009
Director REGIONAL HEARIN
Land and Chemicals Division PLI'I'SO ENVIRONME?JTCALERK
U.S. Environmental Protection Agency TECTION AGENCY
Region 5

RCRA-05-2009-0013
Complaint Docket No.
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